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On May 13, 1970, a large group of IU students blocked
traffic near Bryan Hall on the Bloomington campus in
response to the Kent State Massacre that occurred nine
days before, on May 4th, and in continued protest of the
Vietnam War. Local law enforcement arrived on scene to
disperse the protesters. That’s when Greg Hess, an IU
junior, was arrested.
As a part of IU’s Bicentennial celebration, a number of
historical markers are being placed on IU campuses all
across the state. On November 8, in spite of an all-day
blackout that left the Law School without power, one of
these historical markers was installed and dedicated in
"Greg Hess Being Arrested Outside of
the Reading Room of the Jerome Hall Law Library on the
Bryan Hall, May 13, 1970 (Bloomington
Bloomington campus. The marker commemorates a
Herald-Telephone, May 14, 1970)."
United States Supreme Court case, Hess v. Indiana, 414
U.S. 105 (1973), that originated in Bloomington with
Hess’ arrest on that May day in 1970. As the sheriff approached the group of protesters, he heard
Hess declare either “We’ll take the f—g street later,” or “We’ll take the f—g street again,” prompting
his arrest for violating the state’s disorderly conduct statute. He was convicted in Monroe County
Superior Court and fined $25, which was later reduced to $1; despite this nominal sum, law school
professors Tom Schornhorst and Pat Baude continued to challenge the conviction, on the principle
that it set bad precedent for restricting free speech. They appealed the case all the way to the Supreme
Court, where, in 1973, the Court reversed the lower court’s decision, finding that his speech was not
incendiary enough to promote immediate unlawful action.
Hess’ case hinged on Indiana’s disorderly conduct statute, which stated, “Whoever shall act in a loud,
boisterous, or disorderly manner so as to disturb the peace and quiet of any neighborhood or family,
by loud or unusual noise, or by tumultuous or offensive behavior, threatening, traducing, quarreling,
challenging to fight or fighting, shall be deemed guilty of disorderly conduct, and upon conviction,
shall be fined in any sum not exceeding five hundred dollars [$500] to which may be added
imprisonment for not to exceed one hundred eighty [180] days,” Ind. Code 35-27-2-1 (1971). The
question the parties grappled over was whether Hess’ speech amounted to fighting words, as
prohibited under the Indiana statute, or whether Hess’ First Amendment right to free speech
protected him. A significant Supreme Court case decided just before Hess’ protest, Brandenburg v.
Ohio (395 U.S. 444 (1969)), famously stated that, “[T]he constitutional guarantees of free speech and
free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation
except where such advocacy is directed to inciting or producing imminent lawless action and is likely
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to incite or produce such action,” (Brandenburg at 447-448). The Monroe County Superior Court and
Indiana Supreme Court interpreted the events surrounding Hess’ utterance – that he made the
declaration amidst a protest, in the presence of both protesters and the law enforcement attempting
to disperse the protest – as disorderly enough to fall under the Indiana statute and likely to produce
“imminent lawless action” under the Brandenburg holding. The U.S. Supreme Court, on the other
hand, determined that it was inaccurate to label this speech as “fighting words,” because witnesses
testified that the utterance, while loud, was no louder than any of the other protesters, and even the
sheriff acknowledged that the speech was made with Hess’ back to him, therefore clearly not directed
at him. Furthermore, the Supreme Court found that, rather than inciting imminent lawless action,
Hess’ words, by their very nature, seemed to do the opposite: “At best…, the statement could be taken
as counsel for present moderation; at worst, it amounted to nothing more than advocacy of illegal
action at some indefinite future time. This is not sufficient to permit the State to punish Hess' speech,”
(Hess at 108). Hess v. Indiana still stands today as a poignant example of our free speech rights under
the U.S. Constitution.
Hess v. Indiana is the only bicentennial
historical marker to commemorate an
event, rather than a person or place. As
a testament to a significant time period
in history, the importance of fighting
for our constitutional rights, and the
impact IU faculty have had at both a
local and national level, however, the
case seems wholly deserving of
commemoration. Because profanity
was central to the case itself, the
historical marker committee thought it
only appropriate to include the
litigious language on the marker itself,
which prompted the later decision to
install the marker in the law school,
rather than outside Bryan Hall where
the event transpired. Given libraries’
long history of fighting censorship in all
forms, then, it is fitting that the marker
found its resting place in the Law
Library, where it can stand both as a
testament to free speech and to two
esteemed members of the law faculty.
To learn more about Hess v. Indiana, several good resources abound.
• An article commemorating the fortieth anniversary of the case: Janet Mandelstam, “Hess v.
Indiana: 40th Anniversary of Landmark Free Speech Case – and It Happened in
Bloomington,” Bloom Magazine, Mar. 26, 2014, http://www.magbloom.com/2014/03/hessv-indiana-40th-anniversary-of-landmark-free-speech-case-%E2%80%A8and-it-happenedin-bloomington/.
• Librarians Ralph Gaebler and Dick Vaughan arranged for a panel discussion with
participants in the case, accessible from the Law Library’s Digital Repository:
https://www.repository.law.indiana.edu/mle/4/
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•
•

Find the PDF of the case, as well as quick access to related cases, such as Brandenburg, from
the Library of Congress: https://www.loc.gov/item/usrep414105/
Hess v. Indiana Documents & Briefs – an archival collection from Profs. Schornhorst and
Baude. For access, contact the Law Library
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